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Sub: Writ Petition (Civil) No, 657/1 995
Research Foundation for Science Technology
And Natural Resource Policy
Vis
Union of India

Ref: Order passed by Hon'ble Supreme Court of India
dtd.6/07/2012.

Due to alarming situation created by dumping of hazardous waste, its
generation and serious and irreversible damage, as a result thereof to the
environment, flora and fauna, health of animals and human beings, Mis
Research Foundation for Science Technology and Natural Resources Policy
had filed a Writ Petition bearing No. 657/1995 before the Hon'ble Supreme
Court of India.

The basic grievance of the Petitioner was with regard to the import of
toxic wastes from industrialized countries to India, despite such wastes being
hazardous to the environment and life of the people of the country. The
Petitioner sought to challenge the decision of the Ministry of Environment &
Forests, Government of India, permitting the import of toxic wastes in India
under the cover of recycling, which, according to the Petitioner, made India a
dumping ground for toxic wastes. It was alleged that these decisions were
contrary to the provisions of Articles 14 & 21 of the Constitution and also
Article 47, which enjoins a duty on the State to raise the standards of living
and to improve public health .

The Petitioner has alsc drawn the attention of the court to the
provisions of the Hazardous Wastes (Management & Handling) Rules 1989
and complained of the fact that the same had not been implemented both by
the Central & State Governments and Union Territories and their respective
Pollution Control Boards.

Bazed on the allegations made by the Petitioner, the Hon'ble Supreme
Court of India had initially asked all the State Govis. & Union Territories and
their respective Pollution Control Boards to submit affidavits, as to how far the
provisions of the aforesaid Rules had been implemented. In order to examine
all the matters in depth relating to hazardous waste, the Hon'ble Supreme
Court of India vide order dated 13/10/1997 appointed a High Powered
Committee under the Chairmanship of M.K. Menon, comprised of experis
from various different fields, & directed to submit its report after making and
thorough examination of all matters relating to hazardous wastes

management.



i

Hon'ble Supreme Court of India has taken up t i iti
14/10/2003 to consider the report of the High F’ﬂwgredh%oﬁ?mg::hsg tﬁg
j’erms of Re_ference and issued a landmark order dtd.14/10/2003, giving 26
important directions for time bound compliances and directed all the
SPCBs/PCCs to implement the directions that may be issued by the MoEF
Gol. Fl.thr'ur:'_rr the Hon'ble Court directed the SPCBs fto produce a
f;cnfnp_rehenswe report on illegal hazardous waste dump sites in their
jurisdiction.

Taking into consideration the follow up of 26 directions, the Hon'ble
Supreme Court of India appointed a Supreme Court Monitoring Committes to
report the compliances. The Board had submitted Action Taken Reports
before the Hon'ble Supreme Court of India from time to time. Total 18. Action
Taken Reports submitted on behalf of the Maharashtra Pallution Control
Board, After going through the Action Taken Reports, Hon'ble Supreme Court
Monitoring Committee issued appreciation letter to the Chief Secretary,
Government of Maharashtra, about the notable work done by the Maharashtra
Pollution Centrol Board in securing compliance of various orders passed by

the Hon'ble Court vide letter dtd.2/8/2004.

The Hon'ble Supreme Court of India has now disposed off the said matter
vide order dtd.6/7/2012 after overseen the Hazardous Waste Management in
India through various orders, reports of High Powered Committee and
Supreme Court Monitoring Committee for |ast more than 15 years. There had
been various important amendments to the Hazardous Waste (Management
8 Handling) Rules, 1989 and then it has been replaced by the present
Hazardous Waste (Management, Handling & Transboundary Movement)
Rules, 2008 and the following important Rules have been promulgated on the
recommendations of M. G.K. Menon Committee Report (1) Bio-Medical Waste
(Management & Handling) Rules, 1998 (2)  Municipal Solid
Waste(Management % Handling) Rules, 2000; (3) Batteries Waste
(Management & Handling) Rules, 2001 etc., by reasserting the interim

directions given with regard to the handling of hazardous wastes and ship

breaking mentionad in the various orders passed in the writ petition from time

to time and in particular, the orders dated 13/10/1997 and 14/10/2003. The
central Govt. is also directed ban import of all hazardous/toxic wastes which
had been identified and declared to be S0 under the BASEL Convention and
its different protocols. The Central Govt. I8 also dire:clted to bring the
Hazardous Wastes {Management & Handling) Rules, 1989,_ in _the line with the
BASEL convention and Articles 21,47 & 48A of the c_:onst:tutmn. The further
declaration sought for that without adequate protection 10 the workars and

public, the aforesaid Rules are violative of the fundamental Rights of the

Citizens and are therefore unconstitutional, is however, rejected_m view of

what has been discussed in the said order”. A copy of the said order is

enclosed for information and perusal. y
Wonske

(D.T. Devale)
gr.Law Officer
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Copy submitted to:

1) Hon'ble Chairman, MPCB, Gifice—ef-the—Rsincipal Secretary, Enviconment
Deptt., Govt of Maharashtra, Mantralaya, Mumbai-32- - for favour of
information.

2) The Member Secretary, MPCB, Mumbai — for favour of information.

Copy to!

1} Joint Directcr-APCIWPC#F‘F&MSIAsstt.Secretary{Tech_}.fPrinci;}al Scientific
Officer/Regional Officer(HQ), MPCB, Mumbai — for information. They are
requested to circulate the order to the officers under their control.

2) lic L.O.(P&L Div.)/S.0., MPCB, Mumbai — for information.

3) R.O.-Mumbai/Navi  Mumbai/ Thane/Kalyan/Raigad/Pune/Aurangabad/
Nagpur/Nashik/Kolhapur/ Amravatii Chandrapur, MPCB - for
information. They are requested to circulate the order to the officers under
their control.

5) All Asstt Law Officers(P& L Divn.), MPCBE, Mumbai- for information.

ra) Asstt.System Officer, MPCE, Mumbai- for information and necessary action —
He is instructed to place the above order on the website of the Board.

C-\Docoments and Seitings'devale My DacumentsidociCirculad\General Circulavs.doc
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NEW DELHI

Dated : 17% July, 2012

From: Assistant Registrar PIL(Writ)
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The Chairman,

Delhi Pollution Control Committes, B N i

[alhi Administration,

5/9 Under Hill Read, \ 28960, {12
Dalhi 110054 . /

The Secretary Eavionmen cum-Lh iman,
Chaidigarh Pollution Control Con nitice,
Chandigarh Administration,

Additional Town Hall Bldg..

Sector 17-C,

Chandigarh 160 017. -

The Secretary to the Government (E & Iy and;
C'hairmarn,

Peondichery Follution {rntrol Commmittee,
Pondichery Administration,

Pondichery 6035 001

The Chainman,

Andman & Nicobar slands Pollulion Control Commiitee,
Andman & Nicobar Administration.

Yort Blaw 744 101,

The Chariman,

Daman Diu & Nagar Haveli Polleiion Control Commitiee,
1711, Admimstration of Daran, [t & MNagar

Haveli, Secretarial,

Moti Daman 396 2200

Thie Chatrman,

Rajasthan Pollution Control Board,

4. Institutional Area, e
Jhalona, Doongri, :
Taipur, Rajasthan.

The Member of Legislative Asseshly & Chairman,
State Land Use and Eavironment Board,

Govt. of Sikkim, Gangtok,

Sikkim.,
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8. The Chairman,
Tamil Nadu Pollution Contrel Eoard,
32, Senthome High Road.
Nadaras 600 004,

9, The Chairman,
Tripura State Pollution Clontrol Board,
Kerchowmuhani, Krishnanagar,
Aparthala, Tripura (W).

10,  The Chairman,
Uttar Pradesh Pollution Control Board,
ird Floor FICUP Bhavan,
WVibhuti Khand,
Gomti Nagar,
Lucknow 226 020,

11, The Chairman,
West Bengal Pollution Control Board,

10, Camac Street, 2 Floor,

Industry Hoase, ~
Caleutta 700 017, ™

12.  The Collector cum Development Corunissioner and

Chairman,
lLakshadweep Administration,
Lakshadweep.

13,  The Chairman;
takarashtra Pradesh Pollution Control Board,
3" & 4* Floor, Kalpataru Point,
Opposite Cineplanet, Near Sion Circle (Fast),
Mumbai - 400 022,

14, The Chatrman,
Mizaram State Pellution Centin] Board,
Chaltlanz, Alzwal 796 012,
Mizoram,

15,  The Chairman,
Manipur Pollution Control Board,
Langol Housing Complex,
-Langol, Imphal 795 004,
Manipur.

16, 'The Nagaland Pollution Control Board,
Cfo Chief Secretary, Govt. of Nagaland,
ieptt. COf Forest, Ecology & Environment &
Wildlife, Kohima, Nagaland.



18.

525

21,

e L nElTIEl, .
Rarnataka State Pellunon Control B 2ard.,
No.25, 6%-Gth Floors, Public Utility Buiiding,
Mahatma Gandhi Road,

Bangalore 560 001,

Farnataka.

The Chairman,

Orissa State Pollution Control Board,
A-118, Nilakantha Nagar,

Lnit VIII.

Bhubaneshwar 751 012,

The Chairman,

Punjab Pollution Contrel Board,
Mabha Road,

Patiala 147 001,

Punjab,

The Chairman,

Haryana State Board for the Preven on &
Control of Water Pollution,

SCO No. 11A & 12 (1* & 2™ floors),
Sector 7C, Madhya Marg,

Chandigarh.

The Chairman, _
Meghalaya Pollution Control Board,
ARDEN, Lumpyngndad,

Shillong 793 (014,

Mehghalaya.

The Chairman,

H.P. Water Pollution Control Board,
Hotel Kings, Top floor,

The Mall, Simla 171 001,

Himachal Pradesh.

The Chairman,

J & K State Pollution Control Board,
Civil Secretariat,

Srinagar.

The Chairman,

Kerala State Pollution Control Board,
Kattakayam Building,

Pattain Palace,

Trivandrom 695 004,

Kerala.
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29.

30.

Madhya Pradesh Pollutior Control Board,
Parvavaran Parisar,

E-5, Arera Colony,

Bhopal 463 (016,

Madhya Pradesh.

The Chairman,

Anchra Pradesh Pollution Control Board,
2™ Floor, Huda Complex,

Amerpet, Opp. Sarathi Studio,
Hyderabad, ~

Andhra Pradesh,

The Chairman,

Arunachal State Pollution Control Board,
Government of Arunachal Pradesh,

Office of the Principal Chief Conservator of Forests,
Danapar 791 111,

Aranachal Pradesh.

The Chairman,

Asgsam Board for Prevention and Control of
Water and Air Pollution,

Hamunimaidan,

Cuwahati - 781 021,

Assam.

* The Chairman,

Bihar State Pellution Control Board,
Belton Bhavan, lind floor,
Jawaharlal Nehru Marg,

Shastri Nagar, Patna - 800 023,
Bihar.

The Chatrman,

Goa State Pollution Control Board,
House No.243, Patto,

Panaji - 403 001,

Goz,

The Chairman,

Gujarat Pollution Control Board,
Sector 10-A,

Gandhi Nagar - 382 043,
(Gujaral.

The Chairman,

Jharkhand Pollution Control Board,
[Ranchi,

Fharkhand.._ .



33, The Chairman,
Uttaranchal Pollution Control Board,
Dehradun,
Ittaranchal.

34,  The Chairman,
Chattisgarh Pollution Contro] Board,
Raipur,
Chattisgarh.

35. The Maritime Board,
through Managing Director,
Opposite Air Force Station,
Sector 10-B. Chh Road,
Ciandhinagar,

Gujarat.
IN THE MATTER OF:

" WRIT PETITION (CIVIL) NQ. 657 OF 1995
{Under Article 32 of the Constitution of India)

Research Foundation for Science Technology

And Natural Resource Policy ... Petilioney

_ Versus
Union of India & Ors. .... Respondents
Sir,

I am directed to forward herewith for your information, compliance
and necessary action, if any, a cerfified copy of the Judgment of the
Supreme Court dated 06.07.2012 passed in the matter above-mentioned.

Please acknowledge receipt,

Yt}unf faithlfully,
M !
U

Assistant Reglstrar
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IN THE SUPREME COURT OF INDIA 1. = .,/lc,
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CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C) No.657 of 1995

RESEARCH FOQUNDATION FOR SCIENCE, .. PETITIONER
TECHNOLOGY AND NATURAL RESOURCE
POLICY

VS,

UNION OF INDIA & ORS. .. RESPONDENTS

JUDGMENT

ALTAMAS KABIR, J.

1. This writ petition Hhas been filed by the
Research Foundation for Science Technology ana
Natural Resource Policy, through its Director, Ms.

Vandna Shiva, for the following reliefs



“1. direct the Union of Indiaz BaEnning all

of 311 hazardous/toxic wastes;
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rect amendment of rules in conformity

P
5
[t

;ith the BASEL Convention and Article 21,

it

BA aof the Constitution A8

it
s

T ar

interpreted by this Court;

Rad

. declare that without adeguate protection
to the workers and publi¢ and without any
provision of sound environment management
cf disposal of hazardous/toxic wastes, the
'Hazardous Wastes (Management & Handling)
Rules, 19289 are wviolative of Fundamental

Rights and, therefore, unconstitutiocnal;”
On . 29" October; 1985, this Court divecrsd

notice to issue on the writ petition and alsc on

the applicatien for stay.

<. The basic grievance of the Writ Petitioner was

with regard to the import of toxiec wastes from

industrialized countries to India, despite such
wastes being hazardous to the environment and life

of the people of this country. The Writ Petitiocner



saught to challenge the decision of the Ministry of
Frnvironment and Forests permitting import of toxic
wastes in 1India under the cover of recycling,
which, according to the Petitioner, made India a
dumping ground for toxic wastes. It was alleged
that these decisions were contrary to the
provisions of rEicles 14 and Sy of the
Constitution and also Article 47, which enjoins &
duty on the State to ralse the standards of living
and to improve public health. 1In the writ petition
it was alsoc contended that Article 48A provides
that the State shall endeavour to protect and
improve the envirconment and to safeguard

forests and wildlife of the country.

3. In the writ petition, Ms. Vandna S8hiva, the
Director of the Petitioner Foundation, who 1s a
well-known environmentalist and Jjournalist, while
highlighting some of the tragedies which Thad

nccurred on account of either dumping or release of



hazardous and toxic wastes into the atmosphere;
such as the tragedy which took place in the Union
carbide factory at Bhopal in 13984, referred to the
RASEL Conventicn on the Control of Transbhoundary
Movements of Hazardous Wastes énd their disposal.

1t was gubmitted that an international awareness

i

‘had been e¢reated under the BASEL Convention agains
the movement of hazardous wastes and their disposal
in respect’ whereof the United NMations Environment
Programme (UNEP) had convened a Conference on the
clobal Convention on the Control of Transboundary
Movements of Hazardous Wastes pursuant to the
decision adopted by the Governing Council of UNEP
June, 1987. The said Conference met at the
Furcpean World Trade and Convention Centre, Basel,
ts.  22%%  Maech, 1989, India also
participated in the Conference. On the basis of
the deliberations of the Committee, the BABEL
Convention  on the Control of Transhoundary

Movements on Hazardous Wastes and their Disposal



was adopted on 22° March, 1983. It was the
grievance of the Writ Petitioner that since India
became a signatory to the BABEL Convention on 22

September, 1892, +  should have amended the

PJ-

definition of “hazardous wastes”, a8 provided in
Article 3 read with Articles 4.1 and 13 of the said
convention. 1t was the further grievance of i
Writ Petitioner that India should have enacted laws
in regard to the Transboundary Movement procedures
with regard to hazardous wastes. Sqme agf Lhe
relevant provisions cof Article 4 of the aforesaid
Convention have been quoted in the writ petition

and are extracted hereinbelow :

I. (a) Parties exercising their right to
prohibit the import of hazardous wastes O
other wastes for disposal shall inform the
other parties of their decision pursuant

to Article 13.

(b) Parties shall prohibit or shall not

permit the export ol hazardous wastes and

Lo




otker wastes to the Parties which have

B

prohibited the import of such wastes, when

notified pursuant to sub-para (a) above.

(¢} Parties shall prohibit or shall not
permit the export of hazardous wastes and
cther wastes if the State of import does
not consent in writing te the specific
iwport, 10 the ‘Gaze Where that State of
import has not prohibited the Import oif
such wastes.

2, FEach Party shall take the appropriate
measures to |

XXX HEX

() Ensure that persons invelved in the
management of hazardous wastes or other
wastes within it take such steps as are
necessary to prevent pellution due to
hazardous wastes and other wastes arising
from such management and, if such
polluticn QCCUrs; to minimize the
conseqguences thereof for human health and

the environment;

(d) Ensure that the transboundary movement

of hazardous wastes and other wastes 1is



reduced to the minimum consistent with the
environmentally sound and efficient
management of such wWastes, and is
conducted in a manner which will protect
human health and the environment against
the adverse effects which may result from
such movement; o

HAEX LXX

{g) Prevent the import of hazardous wastes
and other wastes if it has reason O
believe that the wastes in question will
not be managed in an environmentally sound

manner.”

N

Even restrictions on transboundary movement
between parties contained in Article 6 of the
Convention, initer alia, provide that the State of
export shall not allow the exporter to commence the
transboundary movement until it  Thas received
written confirmation that the notifier has received

from the State of import confirmatien of the

existence of a contract betwsen the exporter and




the disposer specifying envirconmentally sound

management of the wastes in guestion.

5 on 25% March, 1294, 65 countries which
sarticipated in the Convention agreed by CORSEensus
to pan all exports of hazardous wastes from OECD to
Non-OECD countries immediately. It is tne grievance
of the Writ Petitioner that inspite of such
:onsensua} dacision to ban all exports of hazardous
wastes from OECD to Non-QECD countries, consistent
cfforts were made by +he industrialized countries
~5 break down the Non-0ECD solidarity and €0 weaken
the resolutions adopted at the BASEL Convention,

and, in the proces

)]

, RAsia was fast becomirng a Vast

"3

dumping ground for international waste traders.

|

n the Writ petition wvarious 1nstances ware
provided of the type of toxic wastes imported into

+he country under the garhb of recycling. The Writ

Patitioner has also drawn the attention of the

]
e
=i
fal]
ol
i
M
HEH

court to Ehe provisions of rhe Hazardou
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. .(Management & Handling) Rules, 1989, hereinafter
referred a8 the H,W.M.H. Rules, 1988, and
complained of the fact that the same had not been
implemented both by the Central Government and the
State Governments and Union Territories and their

respective Pollution Control Boards.

7. Based on the said allegations, this Court
initially asked all the Staté Governments and Union
Territeries and their respective Pollution Control
Roards to submit affidavits as to how far the
provisions of the aforesaid Rules had Dbeen
implemented. The Central Government was asked to
file a tomptchcnaive affidavit in respect thereof,
from the affidavits filed, this Court appears 1O
have come to the conclusion that the States and
their respective authorities did not seem o
sppreciate the gravity of the matter and the need

for taking prompt measures to prevent the adverse

<onsequences of such neglect. In the said



" y : = 1 th
background, this Court by its order dated 13
Cctober, 1897, appointed a High-Powered Committee,

with Prof. M.G.K. Menon as its Chairman, and

referred 14 issues to the Committee on which it was
required to give its report and recommendations.
Since the sald 14 terms of reference are oI great
relevance in the matter of disposal of the writ

petition, the same are reproduced hereinbelow :-

“{1) Whether and to what extent the hazardous
wastes listed in the Basel Convention have been
banned by the Government and to examine which
cther hazardous wastes, other than listed in
the Basel Convention and the Hazardous Wastes
(Management and Handling) Rules; 1989, reguire

banning.

(2] To werify the present status of the
units nandling hazardous wastes imported for
recycling or generating/recycling indigencus
hazardous wastes on the basis of information
provided by the respective States/UTs and
determine the status of implementation of the

Hazar8ous Wastes (Management and Handling)

Rules, 1989 by wvarious States/UTs and in the
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light of directions issued by the Hon'ble

Supreme Court.

(3) What safeguards have been put in place
Lc ensure that banned toxic/hazardous wastes

are not allowed to be imported?

(4) What are the changes required in the
existing laws to regulate the functioning of
handling hazardeus wastes and for
protecting the pecple (including workers in the

factory| from environmental hazards?

(3) To assess the adequacy of the existing
facilities for disposal of hazardous wastes in
an environmentally sound manner and to make
recommendations about the most suitable manner

for disposal of hazardous wastes.

{6) What is further required to be dcne to
effectively prohibit, monitor and regulate the
functioning of units handling hazardous wastes

Keeping in view the existing beody of laws?

7}  To make recommendations as to what
shculd be the prerequisites for issuance of

authorisation/permission under Rule 5 and Rule




u
.

11 of the Hazardous Wastes (Management

Handling) Rules, 1988.

To identify the criteria for designaticn

(% 4]
4

of areas for locating units handling hazardous

&

wastes and waste disposal sites.

(&) T determine as to whether the

T

/permisgions giwven Dy the State

8, ks

ol

b

horisation
noards for handling hazardous wastes are in
asccordance with Rule 5(4) and Rule 11 of the
Hazardous Wastes Rules, 198% and whether the
iecisian of the State Pollution Centrol Boards
is based on any prescribed procedure of

checklist.

{ 10} TO recommend a mechanlsm for

publication of inventory at regular intervals

HH

giving areawise information about the level and

nature of hazardous wastes.

(11) What should be the framework for
reducing risks to environment and public health
by stronger <regulation and by prometing
production methods and products which are

gically friendly and thus reguce the

production of toxics?
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(12) To consider any other related area as

the Committee may deem fit.

(I3} To examine the guantum and nature of
hazardous waste stock lying at the
docks/ports/ICDs and recommend a mechanism for
its safe disposal or re-export to the original

exporters.

(14) Decontamination of ships before they

are exported to India for breaking.”

Each one of the saild terms of reference are of
special significance as far as the reliefs prayed
for in the writ petition are concerned. The said
High Powered Committee, comprised of experts from
different fields, submitted 1ts report after making
a thorough examination of all matters relating to

hazardous wastes.

3. On 14" Octeber, 2003, the Writ Petition was
taken up by this Court to consider the report of

the High Powered Committee on the Terms of
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ch had been made to 1it. Although,

o
T
th
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initially, the deliberations with regard to the

ontents of the Writ Petition were confined to

L

F i
iy
h
HE
1
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i R

rent toxic materials imported into India,

erent stages of the proceedings, a good deal of

B

i
b

b5
emphasis came to be laid on the issue relating to
imported waste oil lying in the ports and docks; -as
well as on ship breaking. This Court observed that

the ghip breaking operations could not be allowed

to continue, without strictly adhering to all

-

=

scautionary principles, CPCB guidelines and upon

I

-
|5

f
b

I=
-

ing the reguisite safeguards, which have been
dealt with extensively in the report of the High
Powered Committee, which also included the working

conditions of the workmen.

(Tl

One of the other issues which was required to

b

2

d

]

{0

alt with was the disappearance of hazardous

waste from authorized ©ports/Indian Container

Depots/Centainer Freight Stations and alsc as to



how to deal with the containers lying there. 8ince
disappsarance of hazardous waste was one of the
Terms of Reference, by order dated 10" December,
1999, this Court directed that a list of importers
who had made 1llegal imports be_glaced on record.
Since the same was not done, this Court on Hre
December, 2001, directed the Government to ingulre
into the matter;, which resulted in the appointment
of an eight-member Committee by the Government,
chaired by Mr. A.C. Wadhawan. The report dated 26
July, 2002, submitted by the said Committee
suggested that action should be taken agailnst the
importer for illegal import under the Customs Act,
1962, and also under the Central Excise RAct, 1944.
This Court categorized the matter into two parts.
The first part related to i1mports made and cleared,
where the consignments had already found their way
to the market. The second part related to the
stocks of hazardous waste lying at various

oty ICDS/CESY. The question which arose was as
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to how the said stock was to be cleared from where

they were lying. This Court was of the view that

the stock in gquestion could be divided into two
categories; one, relating to imports of goods which
were bapned. under the H.W.M.E. Rules, 1583, as

amended up to date or falling under the Dbanned

el

category as per the Basel Convention and the other
relating to waste in respect whereof there was no
ban and, -being regulated, 1t was permissible to
recycle <and —reprocess the same within the
permissible paramefters by specified authorized
yersong having reguisite facilities under the
Fules, as amended up te date. The Court directed
that the =said consignments falling under the said
category were to be released or disposed of or
auctioned in terms of the Rules: to the registered
recyclers and reprocesscrs. However, 1n case the
importer ©f such goods remained untraceable, the

authorities were directed to deal with the same at

the risk, cost and consequences of the importer.
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It was specified that the consignment of such
imperter could not be allowed to remain at the
ports ete. indefinitely, merely because the

importer was not traceable.

=

10. For the ©purpose 6f

"

deaiing with such
consignments where the importer could not be
traced, this Court was of the view that the same
should be dealt with, disposed of/auctioned by a
Monitoring Committee which was appecinted by the
Court by the said order itself. The Monitoring
Committee was comprised of existing members of the
Committes constituted by the Ministry of
Environment and Forests, along with one Dr. Claude
Alvares, NGO and Dr. D.B, Boralkar. The Committec
was directed to oversee that the directions of this

Court were implemented in a time-bound Ffashion.

11. One of the other issues which came up for

consideration before this Court was the MARPOTL,

Convention which made it compulsory for signatory



18

ns to allow discharge of sludge oil for the
purposes of recycling. In the wake of the other
issues which were taken Up by this Court while
considering the Teport af the High Powered
Committee and that of the Wadhawan Committee, the
issue relating to the provisions of the MARFPOL
convention was set apart for decision at a later

stage.

12. The original MARPOL Convention was signed on

~th

17" February, 1973, but did not come into force.
fubseguently, in combination with the 1978

protocol, the Convention was brought intp force on
2% (Getober, 1983. Az will be noticed from the
acronym, the expression “MARPOL” 1s the short form
of “Marine Pecllution”. The same was signed with
the intention of minimizing pollution on the seas,
which included dumping, oil and exhaust peollution.
Its cobject 'was To preserve the marine enviponment

through the complete elimination of polluticn by
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oil and other harmful substances and the
minimization o©of accidental discharge of such
substances. As far as this aspect of the matter is
concerned, the Central Government was directed to
file an affidavit indicating in detail how the said
ol was dealt with. The issue relating to the

import of such sludge o©vil was left unresclved for

decision at a subsequent stage.

13. Howewver, during the course of hearing in regard
to the import of waste oil purportedly in wvielation

cf the H.W.M.H. Rules, 1989, the two dominating

principles relating to ©pollution, namely, the
polluter—-pays rinciple and precautionary
principle, were examined at length. The report of

the Committee 1indicated thal the hazardous waste
eil was imported inte the country in the garb of
furnace o©il and, in fact, the containers and the

els in which they were being transported, were

<!

e

]
7]

also highly polluted, causing a tremendous risk to
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the environment and to humarn existence.

Ultimately, by the said order of 14™ October, 2003,
certain directions were given regarding the
procedure to be adopted, with regard to ship

breaking, to the Central Pollution Control Board,

of hazardous waste dump sites. The State Pollution
Control Boards were directed to ensure that all
parties ‘dealing in hazardous chemicals which
generated hazardous wastes, displayed onlipne data
in that regard putside their respective factories,
on the pattern of Andhra Pradesh. The Ministry of

Environment and Forests were alss directed

o
consider making provision for Bank Guarantees.
Certain recommendations were alsc made with regard

tc legislation in order to destroy any

By

|

i

=

L]
|

boundary movement of hazardous wastes or other

wastes and to punish sueh illegal trafficking
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14. The matter rested there and only interim
directions were given from time to time till it
surfaced again before the Court on 25t January,
2003. On this occasion; the foecus of this Court
watg directed towards the presence of hazardous
waste oil in 133 containers lying at Nhava Sheva
Port, as noticed by the High Powered Committee. On
the directions of the Court, the o0il contained in
the said 133 containers was sent for laboratory
test to determine whether the same was hazardous
waste oil or not, After such examination it was
found to be hazardous waste, Considering the
detailed report submitted by the Commissiaoner of
Customs (Imports), Mumbai, and the Monitoring
Committee, and after hearing learned counsel for
the parties, this Court observed that the issue to
be determined in the proceedings was limited to the
envirenment and in giving proper directions for
dumping consignments in question, having regard to

the precautionary principle and polluter-pays



Monitoring Committee. However,

have to be

The main guestion before *he Court wWas

w3
I

inginle.
whether only a direction was required to be issued
for the destruction of the consignment in order to
protect the spvironment and, if not, in what cther
manner could the consignments be dealt with.
Having c¢onsidered the provisiens of the Basel
Fonvention ©on the Control of Trans-Boungary
Movement of Hazardous Wastes and their disposal,
and the report of the Monitoring Committing
recommending destruction of the consignments Dby
incineration, but also keeping in mind the fact
that import of waste o0il was permitted for the
purpose of recycling, this Court directed that
where the consignment was found fit for recycling,

the same should not be destroyed; but recycling

snould be permitted under the supervision of the

1t was alsgo recorded

that 1f recycling was not considered advisable by

the Government., the a1 - ; 3
-he  Government, the said consignment would also

> destroyed by incineration aleng with



other consignments. In such a case the cost of

incineration was to be borne by the Government.

15. Taking further onote of the precauticnary
principle forming part of the Vienna Declaration
and also having regard to fhe polluter-pays
principle, this Court directed that it would be
feasible to dispose of the ¢il1 under the
supervision of the Monitoring Committee by
incineration which would have n¢ impact o©n the
environment. It was directed that the 133
containers in guestion be destroyed by incineration
as per the recommendations of the Monitoring
Committee and under its supervision, at the cost of
the importer which was assessed by the Monitoring
Committee at Rs.12/- per kilo, which would have to
be paid by the importers in advance. In the order
dated 9™ May, 2005, this Court took up for
consideration the Fifth Quarterly Report o¢f March

2005, filed by the Monitoring Committee from which
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i+ was seen that the waste o0il contained in the 133
containers had not been destroyed in terms of the
direction given on 5t gappary, 2005, on account of
non-payment of the cost of incinératimn by the
importers. Ncne of the 1mporiers had made the
payment ZIox incineration, though, a direction had
"been given to deposit the cost of incineration
within four weeks" from the date of the order.
However, while taking serious note of non-payment
of the incinsration cost, this Court also felt that

the destruction of the waste o0il could net be

-1
ht

(1

layed any urther and directed Immediate
destruction of the waste eil in terms of oprder
dated 5™ May, 2005, by the Monitoring Committee and
for the said purpose the cest of incineration was
toc be initially borne by the Customs Department, to
be reccvered from the importers. Simultanecusly, a
further opportunity was given to the importers to
deposit the Cost of ipcineration witt the

Monitoring Committee within two weeks, failing
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which they were directed to remain present in the
Court on 18% July, 2005, and to show-cause why
proceedings for contempt should not be taken
against them. The Monitoring Committee was directed

to file a report in that regard an the next date.

l&. One other aspect was also taken note of with
regard to the directions given to the Jawaharlal
Nehru Port Trust, Mumbai Port Trust and the
Comniissioner of Customs, to furnish requisite
information with regard to the 170 containers,
which were 1lying unclaimed, to the Monitering
Coemmittee. Since the same had not been filed
within four weeks, as directed, the Chairpersocn of
the Jawaharlal Nehru Port Trust, the Mumbai Port
Trust and the Chief Commissioner o©f Customs
Department, were directed ES file personal
affidavits as to why the order of the Court had not
been complied with. Subsequently, suc-motu contempt

proceedings, being No.l55 of 2005, in  Writ




petition(C) No.657 of 1995, were initiated for non-
compliance of the directions contained in the order

of 9 May, 2005,

17. As far as the suo-motu contempt proceedings are
concerned, the same are an off-shoot of the varicus

orders passed in the writ proceedings and the same

+

will have to be considered separately from the

reliefs praved for in the writ petition itself.

18. At the very beginning of this judgment we have
set out +the =reliefs prayed for in the writ
petition, which, inter s1is, include a prayer for a
direction upon the Union of India to ban imports of
all hazardous/toxic wastes and for a further
direction to amend the rules in conformity with the
BASEL Convention and Articles 21, 47 and 48A of the
Constitption. BApart from the above, a declaration
has also  Dbeen sought that without adequate
protection, of the workers and the public and

without any provision of sound environment



management of disposal of hazardous/toxic wastes,
the Hazardous Wastes (Management & Handling) Rules,
1989, are wviolative of the Fundamental Rights
guaranteed under +the Constitution and, therefore,

unconstitutional .

13. Since the proceedings became & continuing
mandamus, this Court from Cime to timé took up
several issues emanating from the first prayer in
the writ petition to  ban imports of all
hazardous/toxic wastes, However, in the process,
ocne of the Conventions, namely, the impact of the
MARPOL Convention, though referred Lo, was not

decided and left for decision at the final hearing.

Accordingly, that aspect of the matter has to

be decided also in these proceedings.

20. In one of the earlier orders passed on 5 May,
1897, two Hon'ble Judges had occasion to deal with

the enormous generation of hazardous wastes in the




y each day and Their Lordships were of the

counts
suinion that  the said: fact alobe indicated
sufficiently the magnitude of the problem and the

sromptitude with which it was needed to be tackled

pefore +the damage became irreversible. Their

h

Lordships observed that prompt action was required
to be taken, nct only by the Central Government,
put also by the State Governments and the Central
and the State Polluticon Control Boards.
Accordingly, notice was given to all the State
Governments and the State Contreol Boards to file

their replies, and directions were also given that

rith effect from that date ne authorization/
permission would be given by any authority for the
import of wastes which had already been banned by

tne Central Government or by any order made by any

Court or any other authority. In additien. it was
also directed that with effect from the date of the

Tl

order, no-import would be made or permitted by any

autnority or any person of any hazardous waste,



which was already banned under the Basel Convention
or was toc be banned subseguently, with effect from
the date specified therein. Notice was also issued
to the State Governments to show cause as to why an

order should not be made directing closure of the

et

units utilizing the hazardous wastes  where

provision had already been made for requisite safe
disposal sites. In addition, the State Governments
were also directed to show cause as to why

immediate orders should ncot be made for the closure

of all unauthorized hazardous waste handling units.

21, Thereafter; during the pendency of the matter;
a fresh Special Leave Petition was filed, being
SLP(C)No.16175 of 1997, by Dr. Surendra Dhelia
against the Union of India and others regarding
import of contaminated waste o©il and their
disposal, since despite directions given to the
State Governments and the Union of India, no

i . ! th
affidavits were forthcoming and, as a result, on 4
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’ i ronment and
Secretary inm the Ministry of Environment

] ] ' i liance with tae
sorests to file affidaviis 1B compliar

i 5] PR | = rel
orders passed on 147 september, 2001 anc =
Dacember, 200L. z sum of Rs.10,000/- was also

5 gal Ministr of
imposed as costs against the 1 y

Environment and Forests.

; T
52 The matter came up again before the Court on

24" geptember, 2003, in which the H.W.M.H. Rules,

-
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or consideration having regard to
Section 11 of the Customs Act, 1962, which empowers
the Central Government to prohibit either
absolutely or subject to such conditions as may be
specified in the notification, the import and
export of the goods, if satisfied that it is
necessary so to do for any of the purposes stated

=

ince on behal

rl

ifi Subh-

[#3]

ection (2%

A

of the Centra

(&)
5

Government it was submitted that the import of 29

items had already beefi prohibited under Schedule 8
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of the Hazardous Waste Rules, the Court directed
the Central Government to issue a notification
without further delay under Section 11 of the
Customs Act, 1962, prohibiting the import of the
said 29 items. Their Lordships dlso noted that the
BASEL Convention had banned 76 items. Their

Lordships were of the view that the remaining items

were also required to be examined and, if

L
G
ot
-
%]
=
i
ot
8]

necessary, to issue additional notifie
comply with any ban that may have been imposed in

tespect of remaining items.

23. What is more important is the fact that the
Hon'ble Judges took note of the provisions 6f the
Hazardous Waste Rules which allowed import of

i

ubject to fulfillment of certain

£

certain items

'

conditions. This Court directed that before the
imported consignment was cleared, the requisite
notification was to be issued making the compliance

©f the said conditions mandatory. In partigular,
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in ©paragtaph 7 .of Theix lerdships” ordexr,; a

direction was given to the Competent Authority to
the effect that while disposing of hazardous waste,
in exercise of péwer under Sections 61 and 62 of
the Major Port Trusts Act, 1863, they were reguired
ensure that the H.W.M.H. Rules, as amended up to

date, and in particular, Rules 19 and 20 therecof,

were complied with.

24, The said direction becomes relevant in re

to the third prayer made in the writ petition, as

referred to hereinabove, relating to the
constitutionality of the H.W.M.H. Rules, 1989. One

=

3

L
Ly

13 clear that even at the interim stage,
here Was ne challenge as such to the
i + 1 #1 1 = T = 3 L
constitutionality of the aforesaid Rules angd thak
I 5 :

() i il % o 11 3
50 the other hand, directiors Were given

by the

Lourt to ensure compliatice thereof
<. ihen came the orders reiating to the import of
: 1 Lodikhey =

| N & - S -— . L p -
1 }_ - e
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of lubricating oil, which led to the appointment of
2 Monitoring Committee to oversee the destruction
by incineration of the waste oil, as well as the
containers thereof. Detailed orders having been
passed in relation to the destruction of the waste
and hazardous oil imported into the country in the
gqarbh of lubricating 6il, and the directions given
to the Monitoring Committee regarding re-export of
the same, we will consider the impact of the MARPOL

Convention against such background.

26. The ﬁAR?OL Convention, normally referred to as
"MBRPOL 73/78", may be traced to its beginnings in
1954, when the Ffirst conference was held and an
International Convention was adopted for the
Prevention of Pollution of Sea by 0il (OILPOL).
The same came into force on 26 July, 1958 and
atL.tempted to tackle the problem of pollution of the
seas by oil, such as,

) crude oil;
) fuel o0il;



c) heavy diesel oil; and

(d) lubricating oil.
27. The first Cenvention was amended subseguently
in 1962, 1969 and 1971, limiting the quantities OL

5il discharge into the sea by Oil Tankers and alsc

the oilv wastes from use in the machinery of the
vessel. Prohibited zones were established extending

the setting up of earmarked areas in which oil

could be discharged, extending at least 30 miles

from the nearest land. In 1871, reminders were
issued to protect +the Great Barrier Reef of
ARustralia. 1873 saw the adeption of the

[nternational Convention for the Prevention of

Pollution from Ships. The said Convention, commonly

=

referred to as MARPOL, was adopted on 2™ November,

1273, at the International Marine Organization and

A

= - x|
covered x

ellution by

i

(i} oil;

(1i) chemicals:

(111} harmful substances in packaged form;
(iv) sewage; and

) garbage
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Subsequently, the 1978 MARPOL Protocol was
adopted at g Conference on Tanker Safety .and

Pollution Prevention in February, 1978.

28. The Overall objective of the.MRRPOL Convention
was Lo completely eliminate pollution of the marine
environment by discharge of o0il and other hazardous
substances from ships and to minimize such
discharges 1in coennection with accidents involving
ships. The MARPOL 73/78 Convention has six
Annexures containing detailed regulations regarding

permissible discharges, equipment on board ships,

etc. They are as follows :

Annex I : Regulations for the Prevention of

e
Pollution by 0i1, 2 October, 1983,

annex Il : Regulations for the Control of
Pollution by Noxious Liquid Substances
(Chemicals) in Buik, 6 April, 1987,

Annex III : Regulations for the Prevention of

Pollution by Harmful Substances Carried by Ses
in Packaged Form, 1 July 1992,



nnnex IV ¢ Regulatigng suw oes £
pollution bf cewage <Lrom ships; 27 Sepis& mbex
2003.
npnex v . Regul acions O the prevention of
opllution BY carbage from ships, =+ December
1988.

=
annex VI . Regulations for the prevention O

air Pollution from Ships and Nltrogen axide.
Will enter into Igrce on 19 May 2003

npart from the said Regulations, the MAREOL

(]
L4 )

: : : i
Convention also contalns various Regulatlons with
regard to inspectich ~f ghips 10 order to ensure

duse compliance with the requirements of the

30, India 1is @& signatory, woth +to the BASEL
Convention Aas also the MARPOL convention, and 18,
rherafore, under an sbligation to ensure +hat the
same are duly implemented in relation to import of

nhazardous wastes 1into | the country. As

. we have
noticed earlier, the BASEL convention prohibited

the import of certain hazardous substances on ek

L 1 S S 5

Fhaera o o 3 1 |
-‘Here was & total ban.| However, some of the other
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pollutants, which have been identified, are yet to
be notified and, on the other hand, in order to
prevent pollution of the seas, under the MARPOL
Convention the signatory countries are under an
-Dbligaﬁion Lo accept the discharge of oil wastes
‘from ships, What is, therefore, important is for
the concerned authorities to ensure that such waste
0il is not allowed L0 contaminate the surrounding
areas and also, 1if suitable, for the purposes of
fecycling, to allow recycling of the same under

strict supervision With entrusted units and,

thereafter, tg oversee 1ts distribution for reuse,

31l. As far as the first two pPrayers in the writ
petition are concerned, the same have already been
taken care of by the orders dated 13" October, 1997
and 14t October, 2003. By the first of the two
orders, this Court dappointed the High-Powered
Committee with Prof. M.G.K. Menon as its Chairman

and 14 issues were referred to the said Committee.
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After the said Committes submitted its Report,
ancther Committee under the Chairmanship of Mr.
A.C. Wadhawan was appointed to enguire into the
disappearance of hazardous wastes from various
ports and container -depots, and the guestion
relating to the working conditions eof the workmen

who handle such wastes. Afrer the Wadhawan

Committee submitted its Report, wvarious directions

-

were giveﬁ with regard to the handling of such
hazardous wastes. Furthermore, the contamination
risks involved in ship breaking alsc came 1into
focus in the light of the provisions of the
Hazardous Wastes Rules, 1989, and directicns were
given as to how ships, which were carrying wastes,

were to be dealt with before entering into Indian

rs, which included the prohibition on the

i
¥

wat

exporting country to export such oil or substance

without the concurrence and c¢learance from the

mporting country, During the course of hearing,

an issue was raised by Mr. Sanjay Parikh, learned
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counsel appearing for the petiticner, that some
conditions may be laid down in relation to vessels
containing hazardous wastes entering Indian waters
without proper compliance with the provisions of
the BASEL and the MARPOL Conventions. However,
since the question of ship breaking and
distribution of hazardous wastes are being
considered separately in the contempt proceedings,
in these proceedings we expect and reiterate that
the directions contained in the BASEL Convention
have to be strictly followed by all the concerned
players, before a wvessel is allowed tc enter Indian
territorial waters and beach at any of the beaching
facilities in any part of the Indian coast-line.
In <c¢ase of Dbreach of the conditicns, the
authorities shall impose the penalties contemplated

under the municipal laws of India.

32. The directions contained in the second order is

based on the polluter pays principle, which is duly
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recognized as ONe of the accepted principles faor
dealing with violation of the BASEL Conventlon and
+he H.W.M.H. rules, 1983, and the same will be
applicable whenever such violations GRCUT -
However, +i]1l1 such time as a particula: product is
identified as heing hazardous, RO hia can De
imposed on its import on the ground that it was

hazardous, Such import will, however, Dbe supject

o all other gstatutory conditions and restrictions:

R

as may be prevailing ©R the date of ImpOrt.
accordingly, the general pIayer made in the writ

setition that the Covernment of Tndia should put 2

identified bY the BASEL Convention and its
protocols over the years and/or where 1mpaTt into
the country have heen restricted by the municipal
1aws of Ihdia. 1IN respect of such panned items,

directions have already been given in the Ooder

yeAation B

th
]

dated 13%° October; 1997, to igsue & aoti



41

ban the import of such identified hazardous
substances. In the event, any other 1tems have
since been 1identified, the Central Government 1is
directed to issue appropriate notificatiens for
banning the import of such hazardous substances as

well.

33. The third prayer, that in the event of non-
compliance, the provisions of the Hazardous Wastes
(Management & Handling) Rules, 1989, should be
declared as unconstitutional, cannot be granted,
since the same are in aid and not in dercgation of
the provisions of Articles 21, 3%(e), 47 and 48BA of

the Constitution. In o

{1

ks as mentioned
hereinabove, even at the interim stage, directions
were given for compliance with the said Rules;
particularly in the matter of destruction of the
waste o1l contained in 170 containers by

incineration at the cost of the importer.



The writ petition has been entertained and has
s1so been treated by all concerned not as &any kind
of adversarial litigation, but litigation ©o
protect the environment from contamination o©D
aorount of attempts made €O dump hazardous wastes
in the country, which sould ultimstely resuit in

+he destruction, not only of the environment, but

= the ecology as well and, in particular, the

=

fragile - marine bio-diversity along the Indian
coast-line. The petitioner Foundation has played a
very significant role in bringing into focus some
very serigus questions involving the introduction
of hazardous sSubstances into the <country, which

neaded the Courts’

attention to be drawn having
regard® to the BASEL Convention, aimed and

protecting marine Dbilology and countries having

coast-lines alongside seas and oceans.

35. The writ petition is, therefore, disposed of by

p—r T e e e LB i

reasserting the interim directions given with
_H_'___._-—--——___._-—-—'_'_'_._rm_._"'_‘_' ——r)
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regard to the handling of hazardous wastes and ship

e

breaking in the wvarioys orders passed in the writ
= T

petition ftrom time te time and, in Particular, the
e

orders dated 3% October, 1997 and 14°% October,

2003, The Central Governmenz.is also directed to
———-———-ﬁ__-_-_____‘—'—-—._________-_____-_ e —— .

ban import of all hazardcusftuxic wastes which had
S — —~——-—_‘—-—-\_._____ — e e ————

T

been ldentified and d

clared +o be sp ander the
-Ld ——=M_DE 50

BASEL Conventien and itg different Protocols. The

Central Government ig also directed tg bring the
S i

Hazardous Wastes (Managemant & Handling) . Rules,
—— _'_‘_"—-—_‘—“_'_-_‘—"——._.______

1889, ip line with the BAsRT, Conventiogn and
"_‘—-—._'_ _\_\_'_‘—_‘—I—-.
Articles el #7 and 4BA of the Censtitutiun. The

—'—-—_.__ _‘——-—________
il
17 4= r . -y a2 1 +— 3 o A4 Tora 4=} P
Turther dEClaraLan s0ugh for tﬂfﬁ wlthout
e e e T N

adequatae Protection to the workers and bublic, the

dforesaig Rules are Violative c¢f the Fundamental
S— _-_‘_-_-__—n._'_‘_"—‘—|_‘_-__._‘_-__|_._;—-.-

Rights of the Citizens and are, therefore,
M__%_ﬁ____________‘_h,__1__h_“,___h__=ﬁ_,‘h_____
1 LS howaver, rejected inp view of
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