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IN THE SESSIONS_COURT, FOR GREATER BOMRAY

. M/s Bhaveshwar Properties Pvt. Ltd

Fine House, 5¢h Floor,
Anandji Lane,
Next to Bhaveshwar Market,

M.G. Road, Ghatkoper(E).

. D.K. Upadhyay

5th Floor, Anandji Lane,
Next to Bhaveshwar Market,
M.G. Road, Ghatkoper(E).

versus

. The State Of Maharashtra

2. Maharashtra Poliution Control Board

3rd and 4th Floor,
Kalpataroint Building,
Sion(E), Mumbai- 400 022. ... Respondents

CORAM ; HIS HONOUR JUDGE SHRI Shridhar M. Bhosle
ADDL. SESSIONS JUDGE.
' ' (COURT ROOM NO.23)
DATE + 6% October,2016
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Smt. Shelar, Addl.PP for respondent no.1/state.
See Kinti Purehic, Adwseate for respodent a0, 2.

JUDGMENRT
1. The legality and propriety of the order dtd. 4.3.2014 in C. C.

Mumbai issuing process against the applicant under section 15 and 16 of

Act, 1986 is under challenge in dus

2. In short, respondent no.2 (original complainant) is entrusted

therein and to take cognizance of offence punishable of under provisions of
no.1 is a company representative by applicant no 2, a president, who is
direcly in charge of and responsible to the company {or the conduct of
buisness as well as company responsible for the project and compliance
under various provisions of the Aet. The &gﬁ;‘s}ﬁtﬁﬁ‘iﬁ started construction
work of residential project namely Neelkanth Enclave, on plot bearing
LTS no, 4347 to 4056 of Village Hizol, Ghatkopag, Mumbal- 86 and careied
the construction more than 20,000 sq meter without obtaining prior
environmental clearsnce as required wunder the provisions eof
Environmental Impact Assessment Notification 2006 from the Competent
Authority under the Act. It & obligatory on the project or activities
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from the concerned Regulatory Authority for the matter following under
Forest, Government of India and for category B in the schedule from the
construction work or preparation of land by project management except

&fms;&ewwﬂ&mmm

3. The applicants have started constructxon work without
Govemment of Maharashtra had issued show cause notice dtd. 22.4.2013
without obtaining prior environment clearance from the Government of
Maharashtra pointing out that i amounts to voilation of EIE Notification
2006. The complainant replied to the letter and therefore personal

report of the Municipal Corporation of Gr. Mumbai about the various

plans approved for Wing A, B,.Cand D and sctual construction was carged
out by the applicants at the site. Then a report was called from the Dy
Chief Engincer Building Proposal , Viklwoli (W) . The Executive Eagineer
BP(ES-2) MCGM submitted the report dtd 1.11.2013 giving details about
the various plants approved wing wise and date vise with actual
construction carried out by the applicant at site. As per the report of
MCOGM  applicant has constructed total BUA ad measuning 19285 sq mtr
of AandBwing . Even after the plan amended of 4.8.2007 i.e aficr BlA
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siotification 2006 {or the totad BUA of wing A and B exceeding 20,

mert { i.e. 20697.1687 sq mtr. -. The applicants had approached for the
sovironment dearance of 3.8.2011 {e. alier four yoars feom 4823307 &
violation of the Notification. Thereafter, the Principal’ Secretary
wt GOM  issued disection on 21.1.2014 w0 the
applicants to stop the construction work till the applicants obtained the
from the Awthority and also disected the respondent wo. 2 &0
file the case under secifon 15 of the Environment Act.

CEEITANCK

4. The Ld Metropolitén Magistrate on the basis of documents and
complaint issued the process under section 15 and 16 of the Environment

5. Being aggrieved with the order the applicants have filed the present
application . It is contended that the order is contrary (o the order of the
judgment of the Hon'ble High Court. It is further clear that when the
sroject started concerned  rules were not applicable. It s furthec
contended that in respect of the projecte which are notmore than 20,000
sq aur is have been cleardy illustrated by the Division Beach of Hoadle
tligh Court.

6. In response to the notice respondent no.2 appeared and filed
the reply Exh.3.
7. Heard Ld advocate Shri Kenny for the applicants and 1d adv
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8. Following points arose for my determination. My findings
St N Poin Findi
1 Whether orderdvd. 43.2014inC. C, No

No. 52/SW/2014 by the Ld Metropolitan

Magistrate , 40 Court, Vikhwoli, Mumbai
is legal and proper?
2 Whaterder? As per final order
REASONS
9. ' The id advocate for the applicant vehemently submitred chat

the entire project is below 20000 sq mtr which has been approved by the
BMC from time to time. Moreover, after the amendment with the affect
from 4.4.4.2011 in rules of MOFE parking area and other services are to be
considered to derive 20,000 sq mitr Eimit , hence the project required MOFE
 vlearance . But till that time project was not in preview of MOFA. It is
further submitted that as per the new rule applicants  have applied for
MOFE clearance in August, 2011 to keep the project continue and
maintain the criteria of the construction area as per the amendment of law
after 18 months. It is further contended that applicants were never heard
till 2013 by the authority However, applicants have been informed
through the letter dtd. 22.1.2014 not to carryout work and instructed
the BMC to issue stop work notice. On 9.1.2014 respondent no.2 granted
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mentioned there in. Further, by letter dtd. 6.9.2014 the environment
Moreover, by letter dtd. 18.5.2015 it was informed by the épplicants to
the expansion for building construction project of the applicants. It is
work as per the CEO NOC dtd. 26.3.2014. The applicants have referred
Environment Clearance for building project modification. The Ld advocate
issuance of process is not proper. He has placed on record the copy of the
judgment ded. 24.3.2014 in WP (1) 655 of the 2014, and judgment dud.
18.12.2014 in WP No.1352/2014. between Glomore Construction and
others v/5 the Union of india and others, and

10. Per contra Ld advcoate for the respondent vehemently
submitted that as per feport submitted by BMC it makes dear that
applicant has carried out the construction for more than 20,000 sq mtr
and thus prior permission as per Notifiaction is required . He submitted
that though, subsequently applicant has got approffal, that cannot be the
ground to show that the process issued is not proper. It is incumbent on
part of applicants o obtain the permission before starting the work.

i1, I have given thoughtful consideration to submission of both
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the parties. As per the cirodlar of the of the vear 3015 it is very clear that
environment clearance for the construction of the building above 20,000
- meter i necessary. The applicants have referred letter ded. 22.1.2614,
wherein the applicant was informed that applicant has constructed BOU
15825 sq mt even after the plan amended.

12, Considering the letter dtd. 22.1.2014 addressed by
Government of Maharashira after receipt of the report it speaks that the
Executive Engineer BP FS(2) MCJM has submitted the report dtd.
1.11.2013 by giving the details sbowt the vatiows plans approved year
wise and date wise and actual construction carried by applicant at site. As
19825 sq mtr at site. In the last para of page 4 of the complaint the
contents of the said letter are reproduced which state that applicant has
constructed total BOU 19825 sq mtr site even after plan amended on
482007 ie. after EMI notifieation the total BOU of A and B wing
exceeding 20,000 sq mtr . The wording of the said letter itself is the
conitradictory as it's speaks that construction of A and B wing was carsied
out is 195825 sq mitr exceeding 20,600 sq mer.

13. It is now settled that the environment clearance for the
purpose of construction of building below 20,000 sq meter is not required.
Therefore, taking into consideration all these aépects, it appears that the
1d Magistrate has not properly considered the plan and the documents.
Therefore, the order passed by the Ld Metropolitan Magistrate is not legal
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following order : '
1. Revision Application No. 430/2016 filed by
sppican: /s Bhoveshwar Properties Pt 1ad
and D.K. Upadhyay is allowed.
2. Order did, 432814 . CC. No. 52/8W/2014
by Metropolitan Magistrate, 49® Court, Vikhroli
3. Consequently, complaint C.C. No. 52/SW/2014
4. Rev. No. 43072016 stands disposed off

Date : 06.10.2016 (Shridhar M. Bhosle)
Sessions Court,
Greater Mumbai
Pictaied on 1 06.106.2010

Tramsgribedon + 14.10.2016
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C.C.NO.: 52/5SW/2014
" ORDER BELOW EXHh.1:

Today learned advocate for the accused,produced on recor

certified copy of order of Hon’ble Sessions Court, Greater Bombay i
Criminal Revision No0.430/2016. On perusal of order it reveals that Hon'b.
Sessions Court has pleased to set aside order of issuance of process date
4/3/2014 passed in C.C.No.52/SW/2014 and pleased to dismiss C.
No0.52/5SW/2014 under section 203 of Cr.EC. In view of order of Hon’b

Sessions Court present case has been disposed off accordingl

W

(V. V. Patil)

Date : 24/10/2016 "7 7 7 Metropolitan Magistrate,
73" Court, Vikhroli, Mumbai.
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