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To

The Regional Officer

Maharashtra Pollution Control Board
Mumbai/ Navi Mumbai/Raigad/ Kolhapur/
Amravatl/ Kalyan/Thane/ Aurangabad/Nashik
Chandrapur/ Nagpur/Pune

Sub - Hon'ble Industrial Court Order dated 07/12/2012
Firoz Khan /s MPCR and Others
ULP No 85 of 2012

Ref - Hon'ble Industrial Court order dated 7112/2012

a
MRTU and Pulp Act, 1971 praying for not to change service conditions without
Issuing notice under section 9A of the Industrial Dispute Act, 1947,

The Hon'ble Industrial Court Aurangabad has rejected the matter on the
ground that the complainant cannot prove that he was appointed lawfully and
also failed to prove that the Respondent Board have indulged in any of the
Unfair Labour Practices as alleged Therefore Firoz Khan, applicant cannot be
entitled for interim relief A copy of the Hon'ble industrial Court Order
Aurangabad dated 71212012 is enclosed for your ready reference and record.

Q:) :
E';u’q;tg ;
(D evale )
Sr Law Officer
Encl- As above
Copy fwes to —
1) Accounts Officer (EB), MPCB. Mumbai- for information
2) ASSMOWCEE EIC, MPCB, Mumbai — for infarmation. He is reguested
ta ha e Hon'ble Industrial Court order dated 7/12/2012 on the website of
the Board by giving link as Industrial Court Uraers.



ORDER BELOW EXFH.U-2
IN COMPLAINT ULP NO.85/2012

1. Ina complaint under Section 28 r/w Itermn Nos.5, 6, 9 and 10 of
Schedule TV of the MRTU & PULP Act, 1971, the complainant has
filed this application for iuterim relief under Section 30 ol the

MEKITU & PULP Agi, 1971,

2. It is the case of the applicant that initially he was serving as
Pean with respondent No4 on confract hasis from 10-09-2004.
Thereafter, he has worked with respondent No4d as Peon fyom
01-07-2008 to 15-04-2009, Thereafter, as per office order dated
15-04-2009, he is continuously working with respondent v as
Peon on daily wages. He has completed 240 days continuous service
in the vear next preceding to filing of the complaint

3. According to the applicant, as po oilile crder dwed
24-05-2012, the respondents are frying to change the service
conditions of the applicant adversely affecting his interest without
issuing noftice under Section 9-A of the lndustial Disputes Act,
1947, Letter dated 24-05-2012 is termued as illegal and a nstance of
unfair Jabour practice, On such grounds, the applicant has requested
1o direct the respondents not to pass any order adversely affecting his
service conditions and not to change the service conditions in

{urtherance of letter dated 24-05-2012.

4 The respondents by {iling elaborate 'say' and written staterncnt
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at bal G4 denied all the adverse allegations. It is contended thai
inmally from 13-08-2004 o 16-08-2005 applicant was appointed on
contract basis for specified period a¢ Peon. For about 16 months
from 17-05-2005 10 10-01-2007 work was not provided o him and
it wds ot on doty,  From 11-01-2007 o 30-06-2008 applicant was
appointed a3 Jumor Laboratory Attendant on conatract basis for

specitied period by giving bresks. Respondent No.l through irs

administrative officer had permitied the respondent No.d by lewer

dated 15-04-2004 to appoint two Peons on daily wases basis on o
wiork no pay basis’. In pursuance of such orders, appointment orders
were not issued in favour of either the applicant or any other persons.
It is denied that the applicant has rendered continuons 240 days

service prior to filing of the complaint. It is denjed thar feom

15-04-2008 the applicant is in the employment of the respoidents.

it is further contended that applicant was initially not
appuinied by following Service nles. He is atternpting 1o take hack-
door entrv and as such he is pot emtitled for interim relief It is
tnther contended that as Board is not a industy and as such the
provisions of the Industdal Disputes Act, 1947 or the MRTU &
PULE Act, 1971 are not applicable.  On such grounds, recquest is
made 0 reject the application for interim relief,
. [ have heard leamed Advocale MrPL.Shallanc for the
apphivant. Learned Advocate for the respondents submitted written
notes of arguments at Exh.C-5. I have perused the same. Points

which arise for my consideration along with answers are as under for
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the reasons stated below;
SriNo. Points ANSWETS
1 Whether the applicant has prima In the negative.
facie proved his case 7
2 Whether the appiicant prima-tacie [py the negative.
proved any of the unfalr labour
practice as alleged ?
3 Whether balance of copvenience o the nepgative,
lies in favour of the applicant ¢
4  What order? Anplication is
rejected as per
final order.
REASONS

Point Nos. 1 o 4:

[earned Advocate for the applicant has produced along with
list Exh.U-7 various documents. The documents at page Nos.1 10 3
are in respect of appointment of the applicant on contract basis for
specified period by giving breaks up to 16-09-2005. Copy of the
ordet produced at page No 4 alnng with Tist Exh 11-7 is in respect of
appointment of applicant on contract basis as Juuior Laboratory
Astendant for the period [rom 11-01-2007 to 10-04-2007. Thus,
prima-facie there appears wmuch force in the comtention of the
respotdents that dumg the period from 17-N9-2005 M 10-01-2087

the applicant was not appointed on any post by the respondents.

8.  Copirs of the appoinment orders for specified period of the
applicant aie at Page Nos.b io Ll ate fur thiz potigd fom NR_N5. 2007
‘o 20-06-2008. It is the contention of the applicant that by order
dured 15-04-2009, he is appointed on daily wages as Peon ang since

then he is working with respondent NO4 Gl the date of [iling of the
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complaint, | towever, on perusal of the order datod 3 S04 2004, Copy
o which is produced at Page No.i2 along with Jist Exh.U-7, it
reveals thar the genior admigistrative office of respondent Nos i
ardd 2 awthorized by this Jetter the respondent No.4 (g deploy two
PErSens as Peons on daily Wages on o work no PAY" basis. By this
fetien, applicant op any other povson is not at afl appointed zz Pen n. i
15 specifie contention of the respondent that as per this order dared
15-04-2009, appoinument orders were 0ot issued ef ther in favour of

the applicant or in favour of any other person.

9. Leurned Advocate for the applicant has placed reliance on (he
letters dated 02-02-2010 ant 13-01-2011 written by the responden;
Nu4 1o senio atiministralive officer of the Board. By such letters, |
Is recommen e by the Tespundent Np, 4 (o provide two Peons and 1o
regularize the services of the applicant considering his past
Experignice. At the most, it pan be said that the respondent No.4
weommended 0 wenjor adounistrotive  oificer for conterring
Permanency to the applicamt. However, these lottors by way of
IECommendations cannot be treated to be appoiniment letters jseied
1 favour of e applicant, I infaes applicam is working wid
fespundent No.4 on the basis of letter dared £5-1d-200Y, Copy ol
witich is produced g page No.12 along with list Exh. -7, a1 the mest
e be prima-facie said that in view of such fetter, the espondent
V.4 without issuing any appoiniment letter, must have deployed (e
services of the applicant o dail ¥ wages. Admiited ly, the responden

No.d 1S not a competent authority to appoint 41y person in any cudre,
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1. Under Right to Information Aet, one of the co-worker of the
applicant bad obtained certain information about the DETSONS
deployed on daily wages from 2008 to 2012. The copies of such
letters are produced at page Nos.19 and 20 along with list Exfiti-7,
Prima-facie it goes (o shiow that the applicant wus deploved oa daily
wages by respondent Nod during 2008 to 2012 withou issuing

appointiment letier in his favour,

11. In the hpni ol aimw rJibcusamn: prima h:cu. it cannot be said

that on the fla*n of hjm of Ihe r:ump]cum and 111p11u1nan1 thi:

apphf_aﬂt Was i fhr ermia}mem ui the respondents.  There is no

cugt:n-. and reliable evidence ro prima-facie show that the applicant is
in continuous service since the date of initial appointment till the
date of {iling of the complaint. There is reason to believe that the
applicant is seeking back door enwy. Tf under such cirenmistiancoy
interim relief prayed for is granted, he is likely to be contimed 1o

service tll the disposal of the complaint.

121t i5 the case of the applivan: tiai by isg ving leuer dated
1 7 24052012, the respondents are attempting Lo change the service
conditions of the applicant. The copy of the letter dated 24-05-2012
15 produced by the applicant at page No.37 along with list ExiiU1-2,
This letter is written by respondent No.3 to respondent No.4. By tiis
letter, the respondent no.3 ie. the Aceounts Officer has accorded
sanction to the payment of wages of two Peons for the period from
05-03-2012 to 04-06-2012. & is not made clear as to how this lerter

s going to atfect the service conditions of the applicant adversely.



IR LR o N SR B B

28

Lo Leamed Advocae for the applicant placed reliance on the case

0i Saudi Arabion Atr Lines v. Ashok Margovind Panchal & Anr.,

reporied in 2002 (12) LISOFT, 48 wherein it is observed that in the

case whereln permanency is claimed, it is the diity of the Tndnereial
Court to pritect the employment by erdering continuation of staus-
quo during e pendency of the camplaing However, it was g case

irisieg out of private employment. The applicant is claimirig

DeFNEneEncy 0 A corporation established by the Statd Dovirimion

wherein it is necessary 1o follow the service rules for the recruitment.
I public einployment, back door entry is not permitted. Moroover,

dpplicait prima-facie failed to prove that he is in tle employment of

{11

the respondent No4 continuously <ince the date of Tis inine
appalrtment. As such the ratio laid down in this case capnot be said

i he applicable to the [scts of the present case,

., O behalf rrf ﬂw respanclent ﬁhjur*ﬂm* is ':s.L gt 1o the offcnt

sl 1hie IuJJunrrn Bnmd is not & industry and {he lndusn‘sﬂ] T}‘[JI}UEE'\.

o

Art m-..u "~1RH,J & PULP Act CL_are ﬁnf lpp]_ll.dh]i—" Lr‘drﬂﬂd

" Advocate fm the applicant placed reliance on the case of The
| Bangalore Water Supply & Sewerage Board A Rajappu wd
Others, reported in 1978 {36) FLR, 266 (SC). Followling wiple test
L dowst in this case, it cannot be said that the Board is perioraing
thie sovereign [unction of the State. Prima-facie it can be said that

the Mourd is covered In the definition of the indusiy,

15 In the light of the above discussions, it is clear that the

du?

applicant has prima-facie failed to prove that he was appointed
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lawfully and he is in continuous ervice of the respondent il the
date of filing of the complaint. The applicant failed to prinia-Lacle
prove that the respondents or any of them have indul ged in any of
ihe unfair labour practice as alleped. Balance of convenience cannol
tie 1 favour of the applicant 0D account of fatlure Lo prove prica-
facio case and unfair labour practice. AS such (he apphicant Cdnnts

be said to be entided for interim refiel.

T o ‘,,--1_ QB D_.E_R

The application is rejected.
Parties to bear their own COSLS.
0\ 5~=~—\‘fC—’J ¢
7 |72
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Mermber,
Date: 07-12-2012 Industrial Court, Auranpabad
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