BEFORE THE NATIONAL GREEN TRIBUNAL, NEW DELHI
(PRINCIPAL BENCH]

Application Mo, 30 of 2001

Wednesday, the 14% day of December, 2011

QUORUM:

1. Hon’'ble Justice Shri C.V, Ramulu
(Judicial Member) '

2. Hon’ble Dr: Devendra Kumar Agrawal

{Expert Momber}

Between:

M/ s Athiappa Chemicals (1) 1 td
Through its Authorized L:-]f-"]‘lai{_‘ﬂ}
Jothis Kumar. KH. R/o A-52 to A-55,
PIPDIC Industrial Bstate,
Mettupalayar,

Puducherry, Applicanl

and

1. Puducherry Pollution C ontrol Commilies,
Government of Pondicherry,
Department of Science, [Mh]w]ug} and Fnvironment,
3d Floor, Housing Board Complex,
Arna Nagar, Pu ducherry-6U5 005,

Central Pollution Control Board,
Represented by its Member Secretary
Parivesh Bhawan,

CRD-cum-Office Complex,

FEast Arjun Nagar

Drelhi 11O 032

Represented by its Member Secretary

o

f’ OV ETTHTIE] nk i: I}.“.ndgcl-ier}«;r:
Ds par iment of Seience, Technology and Environment,
4 Floor, Housing Board Complex,

(o
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.

Anna Nagar, Puducherry - 605 005

4. Union of India
Through its Secretary.
Ministry of Ervironment & Forest,
Paryavaran Bhawar,
- CGO Complex, Lodhi Road,
New Delhi - 110 003 .....Respondents

m ﬁamn for the Applicant and

(Advocates Appeared:
Counsel for Lhe Res- 7 Gnc
and Shri V.G Prag

Pr' bhu Rarnasubramanian

Delivered by the Ee‘ndh} :

:"'A.

-__, B A
e )w_

l under %er‘tmn 1&1 Df t:he Natmﬂiﬂ" Creen
:: ct Zl]lﬂ challel‘;,gn‘ig the Ordm dated 16112011 15‘-:1_1.. | :
Puduc he r_r}l Pol ui;ncm Cﬂﬂtml ’C crmmlttee TPondic h&*rry ander Gection 31-
A of the f?nr (Prev Eﬁmn ;{hd 'C i:miml of Pm’[luh;mj Act, 1981 directing

o top all the: *anuffm'tm mg :1'CL1V11IiEH unul the three

"d't‘m 1::—*111 aw:'r Dmplzed wnh

'iﬁﬁf—‘i under Seclion

th ', gamﬁ":th& Grde'.:'"'
‘al: (_'.tf Po'llut xrﬂl:'hct 1981, an appeal

A

31-A of the Alr {Prwentmn

is pmvided under Section f}L_'r:the bald Act which reads as under:

Section 31 - ”z’lppmh — (1) Any person aggrieved by A
order made by the Stafe Board under this Act may, znzf]‘zm
thirty days from the date on which the order is mmmumrrfpﬁ
m him, prefer an appeal to sich authoriiy (TTE reinafter referred

ta as tne ﬂppcume %Iu.t’u?’!nb!) a5 e Srafe Gooerdment Ry

think fit fo constifufe:
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Provided that the Appellate Authority may entertam the appeal
afier the expiry of the said period of thirty days if such

authortty is safisfied that the appellant waos prevented by
sufficient cunse from filing the appeal in fne.

(2) The Appellate Authority shall consist of a single person or
three persons as State Governmend nay  think fit to be
appointed by He State Government.

(3) The forne and the manner in which an appeal may be
preferred under sub-section (1), the fees payable for such appeal
and the pracedure fo be followed by the Appellant Authority
shall be such as may be prescribed.

(4} On receipt of an appeal preferred under sub-section (1), the
Appellate Authority shall, after giving the appellant and the
State Board an opporfunity of being heard, dispose of the appeal
as expeditionsly as possible.”

Under _Sectihh 31 of Air Act, an effective remedy of appeal against the Order
made by the Authority under ??:E';_"[iﬂi"_l 31-A of the Air Act is available. When
this T_ribuna_l expressed doubt as to the maintainability of the a'pp'é-a], the
| ,earne.c:{ Counsel for the App]jc:nnt drawn our attenlion fo thfr'pmv'isiﬂns of

Section 2 (m) and 14 of the NGT Act which reads as under:

“Section 2(ni)-"substantial guestion relating to environment” shall

mnclude an instance where, -

{i) there is a divect violation of n specific statutory
envirommental obligation by« person by which;--

(A)  the community at large other than an individual or
group of individuals is affected or likely to be affected
by the environmental consequences; or

(B}  the gravity of damage fo the envivonment or
property is suhstantial: or

(C)  the damage to public heallh is broadly measurable.”

14. Tribunal to settle disputes.--- (1) The Tribunal shall have Hhe
Jurisdiction over all civil cases where a substantial question relating
o environment (inchiding enforcement of any legal vight relating lo
environment), 15 involved and such guestion arises out of the
itnplementuation of the enachments specified in Schedule 1.
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(2) The Tribunal shall hear the dispufes arising from the
westion s veferved to in sub-sectionn (1) and settle such
q § referre /

disputes and pass order thereon.”

And submitled that this Tribunal has been conferred with vast powers and
the application of this nafure is maintainable since a substantial question of
law had arisen for the consideration of the Tribunal. According to him, the
Appellate Authority is not a regular Tribunal which conducts sittings on

iir‘t} to day basis. The ﬂppclhm Autherity ‘.:»l_|.5 peuodimll}f once in a month

pllca.nl 5 &nierest*‘

ol
M.:-"‘

itself is a f;LLb@tanﬂaI questmn'o"'

PR

sorme interim mr.;u‘tgm‘nm‘lt thm #1?16 thi mtmt st Ut tl‘ll?' ﬁ"a P ;_}hcar:’r before an
appeal is entertained by the Hm}"{out}; under Section 31 of the Air Act.
Absolutely, there is no bar for this Iribunal to entertain a Application of this
nature. The jurisdiction of this Tribunal is inclusive and not exhaustive
when Section 2 (m) is read with Section 14 of the NGT Act. If the impugned
order is not stayed, the legal rights of the applicant arising under the Air
Act are jeopardized. If the applicant induslry is closed for indefinite time, it
will not only suffe_r economic loss but the hundred and odd employees

working will be put to hardship.
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Further, accordin g to the learmed counsel for the applicant, when the matter
was earlier considered by the authority and directed for closure of the
induslry, the applicant had to approach the Hon'ble High Court of Madras
by way of {iling writ petitions and on both the occasions, the Hon'ble Hi zh
Court was pleased to allow the writ petition by setting aside the order
passed by the authority, This is the third tHme & similar impugned crder js
passed. Therefore, the remedy available to the Applicant cannot said to he
both efficacious and alternative remedy. Apart from this, the learned
counsel also raised certain questions virus of the Act on the ground that the

delegation of powers under Section 31-4 of the Act.ete.

We are afraid; we ma ¥ not be ab]{.*._ to agree with the mzbmissidns made by
the learned cotunsel for the Applicant. l" he National Green Tribunal is a
statutory Tribunal and it cannot examine the virus challenged of any act or
provision thereof, Tt is for the constitutional courts to examine such malters,
A Svté.liL.lt{}l‘}-' Tribunal can interpret the provisions of law with which it is
supposed to deal with. Thercfore, we canfiot go into the questions raised by

the Applicant such as:

“Whether essential powers and functions of the Central Pollution
Conirol. Board wnder the A can be delegated to lhe respondent
Committee which is constiuted uiider Section 11 of the Ay
(Prevention and Control of Pollution) Act 1981. Whelher the
exercise of such powers by the Respondent Commitler wunder Section
31-A amounts o excessive delegation beijond the scope of delegation

gt

Apart from this, against the im pugned order, an appeal is provided under
Section 31 of the Air Act., as noticed above. Merely because the appellate
authority under Section 31 of the Air Act conducls sittings periodically, this
Tribunal cannot assume jurisdiction under Section 14 of (he NGT Act. The
question of entertaining a Application under Section 14 of the NGT Act,
bypassing the effective appeal provided under section 31 of the Air Act does
not arise. In fact, against an order passed by the Appellate A uthority under
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Section 31 of the Air Act, an appeal is provided under Seclion 16 (f) of the

MNGT Act which reads as under:

16. Tribunal to have appellate jurisdiction: -- Any person
aggrieved by.......

(f) “An order or decision made, on or after the commencement of the
National Green Tribunal Act, 2010, by the Appellale Authority
under Section 31 of the Air (Prevention and Control of
Pollution) Act, 1981 (14 of 'EE}E?I}”

iis nﬂlme--eé:»annnffu?ntrs lt”;l]l‘l l:ht\: App[lcdnt UI -thJs nat«u {

3 .--+ By

(Dr. Devendra Kumar Agrawal) _ﬁ.:_:. {Justice C.V. Ramulu)
Ixpert Member e Judicial Member
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